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CASE NO: T.S. 33/2022 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO. 2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 

This the 21st day of July, 2022 

 

Title Suit No. 33/2022 

Md. Abdul Ali 

S/o- Md. Idrish Ali 

R/o- Batamari, Near CST House 

P.O.- Koliabhumura 

P.S.- Tezpur 

Mouza- Mahabhairab 

District- Sonitpur, Assam 

----Plaintiff 

-Versus- 

1. Md. Obaidur Rahman 

S/o- Late Abdul Rahman 

R/o Village Alisingha Urianguri 

P.O.- Panchmile 

P.S.- Tezpur 

District- Sonitpur 
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2. Md. Ibrahim Ali 

R/o- Batamari, Near CST House 

P.O.- Koliabhumura 

P.S.- Tezpur 

Mouza- Mahabhairab 

District- Sonitpur, Assam 

 ----- Defendants 

 

 This is a suit came up for final hearing on 22-06-

2022, in presence of following Advocates: 

Counsel for Plaintiff  :   Sri N. Sarma 

Counsel for Defendants : None  

 And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

EX-PARTE JUDGMENT 

Plaintiff’s case in brief: 

1. This is a suit for declaration that the plaintiff is the 

monthly and statutory tenant of the defendant No.1 with 

consequential relief of permanent injunction. 

 
2. That the father of the defendant no.1 Late Abdul 

Rahman was the owner of land measuring 2 Katha-7 

Lessas covered under Dag no. 311 of Periodic Pattta no. 72 

of village No.1 Dolabari, Mouza Bhairabpad, adjacent to NH 

37, Tezpur by right of purchase. That father of the 

defendant no.1 during his life time in the year 2013 

entered into oral tenancy agreement with the plaintiff with 
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an intention to let out a room carpet area measuring 20 x 

30 square feet standing under Dag no. 311 of Periodic 

Patta no. 72 of village No.1 Dolabari, Mouza Bhairabpad, 

adjacent to NH 37 to the plaintiff, as the plaintiff was also 

interested to take on hire for initiating his hotel business.   

   
3. The defendant no.1 after demise of his father Abdul 

Rahman becomes the landlord of the schedule land. 

 
4. As per oral tenancy agreement the plaintiff took on 

hire the schedule “A” tenanted premises to set up his hotel 

business and accordingly applied for License before the 

Dolabari Gaon Panchayat, Gotlong, Tezpur in the name of 

hotel “ALLAH RAKHA HOTEL”. Thereafter due verification 

the Dolabari Gaon Panchyat issued the License vides NO. 

D.G.P./64/2019-11/1156 DATED 19-07-2013 in favour of 

the plaintiff Md Abdul Ali. However, the kitchen of the said 

hotel of the plaintiff is standing over the annual patta land 

of the plaintiff. 

 
5. Since the year 2013 the plaintiff as monthly tenant 

has been running his hotel business in the name of “ALLAH 

RAKHA HOTEL” paying monthly rent to the landlord. At 

that point of time the monthly rent of the schedule “A” suit 

rooms/ premises was mutually fixed at Rs 2000/= per 

month over and above the electricity charges. That from 

time to time monthly rent has been enhanced by the 

landlord more particularly the father of the defendant no.1 

during his life time.  
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6. The plaintiff since the day of initiating his hotel 

business, every year has been renewing the hotel license 

by paying government fees till this year.  

 
7. In the last part of the year 2019 the father of the 

defendant no.1 started to develop his land by erecting RCC 

building over rare part of the rest of the land adjoining to 

the hotel of the tenant. That the plaintiff intends to expand 

his hotel business as such approached the landlord since 

deceased Abdul Rahman to let out portion of the RCC 

building to him and accordingly they entered into an oral 

settlement in between them. That as per oral settlement 

landlord late Abdul Rahman i.e. father of the defendant 

no.1, agreed to take an advance of Rs 6,00,000/- (Rupees 

Six Lakhs) only for letting out schedule “B” suit rooms 

more specifically one room in the ground floor measuring 

14 x 28 square feet and one room in the first floor 

measuring 14 x 42 square feet at monthly rent.  

 
8. In the year 2020 the father of the defendant no.1 

expired of ailment. That during the life time of the father of 

the defendant no.1, the plaintiff had been smoothly 

running his hotel business by paying monthly rent regularly 

over and above the energy charges to the since deceased 

Abdul Rahman landlord. That after sudden demise of 

landlord Abdul Rahman, his son Md Obaidur Rahman 

defendant no.1 herein has been collecting monthly rent of 

the schedule “A” tin roofed bamboo fenced hotel room 
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measuring carpet area measuring 20 x 30 square feet of 

the plaintiff till this month @ of Rs 2500/-.  

 
9. That in the third week of the month of May 2021 the 

plaintiff requested the defendant no.1 to let out one room 

on the ground floor measuring 14 x 28 square feet and one 

room in the first floor measuring 14 x 42 square feet of the 

newly constructed RCC building to expand his hotel 

business therein as agreed upon by the father of the 

defendant no.1 during his life time to the plaintiff after due 

settlement and negotiation. That accordingly the said 

agreed advance amount of Rs 6,00,000/- (Rupees Six 

Lakhs) only has been paid by the plaintiff to the defendant 

no.1 on 23-05-2021 through his elder brother Md. Ibrahim 

Ali defendant no.2 herein, because at that point off time 

plaintiff and defendant no.2 had good relation.  

 
10. After few months of the payment of advance amount 

of Rs. 6,00,000/- the plaintiff approached the defendant 

no.1 to deliver the said RCC one room in the ground floor 

measuring 14 x 28 square feet and one room in the first 

floor measuring 14 x 42 square feet to the plaintiff 

immediately after completion of construction of the said 

schedule “B” suit rooms of the RCC building and also 

settled the monthly rent @ of Rs 6500/- P.M., which will be 

commenced from the month of delivery of the possession 

of the schedule “B” tenanted suit rooms of the RCC 

building. 
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11. That after withdrawal of lockdown and gradual 

resumption of day to day activities, while the father of 

plaintiff avoided to come to the hotel owing to his old age, 

the elder brother of the plaintiff i.e. defendant no.2 herein 

started to visit the hotel frequently. Observing the healthy 

growth of hotel business, increase in footfalls and income, 

the defendant no.2 out of jealousy and greed has 

approached defendant no.1 and has somehow managed to 

convince him to arrange the tenanted premises of the 

plaintiff for him by way of evicting the plaintiff therefrom. 

 
12. Thereafter pressure is mounting upon the plaintiff 

day by day for vacating the schedules “A” suit premises 

from the end of defendants of no bonafide reasons. That 

on 21st day of October 2021 the defendant no.1 has asked 

the plaintiff to vacate the below mentioned schedule 

tenanted premises within a period of 7 days. While he 

denied to vacate schedule “A” suit premises / hotel, the 

defendant no.2 in connivance with defendant no.1 called 

upon police of Mahabairab Police Out Post and thereafter 

police took the plaintiff to the outpost. On being coming to 

know about the facts from the plaintiff and other persons 

of the locality, the police had enlarged him on the next day 

i.e. on 22-10-2021 without registering any case.   

 
13. Pursuant to said oral tenancy agreement entered in 

the year 2013 the plaintiff took possession of the tenanted 

schedule “A” suit room by paying agreed monthly rent 
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regularly according to English Calendar either on the last 

day of month of tenancy or within the first week of 

succeeding English Calendar month earlier to the father of 

the defendant no.1 and presently to the defendant no.1. 

That over and above the rent, the plaintiff has also been 

paying the electricity charges for the power consumption in 

the tenanted hotel rooms to the landlord. 

 
14. The plaintiff has paid the rent @Rs 2,500/-upto the 

month of January 2022 and the electricity charges to the 

defendant no.1 landlord without creating any hazard or 

nuisance to the landlord and the neighbourhood. That on 

the 03-02-2022 the defendant no.1 again of no bonafide 

reasons has asked the plaintiff to vacate the schedule “A” 

tenanted suit premises within seven days, in default, he 

threatened the plaintiff that he will be compelled to oust 

the plaintiff from the tenanted suit premises forcefully with 

the help of defendant no.2 and their associates.  

 
15. The instant oral tenancy agreement commenced 

from the year 2013 created month to month tenancy till 

lawfully terminated under any of the provisions of Sec 111 

of Transfer of Property Act. That Hon’ble Supreme Court in 

its decision vide AIR 1979 S.C. page no.1745 seating in a 

larger bench held that the rent acts do not permit the 

tenancy to be terminated and the tenant continues to be a 

tenant till forfeited in the eye of law and then only 

evictable from the tenanted premises. That under the 
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circumstances the plaintiff tenant continues to be a 

monthly statutory tenant up to 31-01-2022 and every 

month thereafter till the tenancy is lawfully terminated by 

incurring forfeiture in the eye of law i.e. under Sec. 111 of 

the T. P. Act. Hence, the plaintiff remains to be a tenant 

under the defendant no.1 untill evicted in due course of 

law as stated above. 

 
16. The defendant no.1 is trying to illegally evict the 

plaintiff from the scheduled “A” tenanted premises/ hotel 

with an intention to deliver the same to the defendant no.2 

on rent as tenant, so, the malafide requirement of the 

tenanted premises / hotel rooms by the landlord defendant 

no.1 is not a ground for termination or eviction of tenant 

under any provisions of Sec 111 of T. P. Act, hence, 

attempt to evict the plaintiff by the defendant no.1 in 

collusion with defendant no.2 is misnomer being illegal 

under law and equity and as much as the same is just a 

ploy to illegally evict the plaintiff tenant from the tenanted 

premises. On the other hand the defendant no.1 took an 

advance amount of Rs. 6,00,000/-(Rupees Six Lakhs) only 

for construction of RCC building from the plaintiff as stated 

above for the schedule “B” suit premises. That by the 

aforesaid acts, defendant no.1 is also trying to deprive the 

plaintiff from expanding his hotel business in the schedule 

“B” tenanted suit premises even after receipt of advance 

amount of Rs. 6,00,000/-.     
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17. The plaintiff states that his tenancy right and legal 

character over the schedule “A” tenanted suit premises / 

hotel, on the basis of lawful tenant by paying monthly rent 

up to date is sought to be denied by the landlord 

defendant no.1; as such the intervention of this Hon’ble 

Court is called for to protect the interest and right of the 

plaintiff. 

 
18. Summon was issued to the defendant, and defendant 

remained absent without steps and the suit proceeded ex-

parte against the defendant. 

 
19. During trial, the plaintiff examined one witness i.e. 

the plaintiff himself as PW-1 and the defendant having 

remained absent, did not avail the opportunity to cross 

examine the witness of the other side. Numbers of 

documents have been produced by the plaintiff in order to 

substantiate its case. I have heard the contentions and the 

submissions put forth by the learned counsel for the 

plaintiff. 

 

20. Since the suit proceed ex-parte, no formal issues 

were framed but in order to arrive at a decision I 

encountered one crucial point for determination 

 “Whether the plaintiff is entitled to a decree as 

prayed for?”  

Upon considering the pleadings of the plaintiff, 

submissions made by the learned counsel for the plaintiff 
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and also after considering evidences adduced by the 

plaintiff my findings and reasons are as follows:  

 
DISCUSSION, DECISION AND REASONS THEREOF:  

21. PW-1, Md. Abdul Ali is the plaintiff of the suit. He 

deposed in the tune of the averment of the plaint. In order 

to substantiate his case, PW-1 exhibited License, 

Permission, by Dolabari Gaon Panchayat, Jamabandi, Bank 

Account details and Income Tax Return.  

 
22. It is a settled position of law that even if a suit 

proceeds ex-parte it casts two fold duties:  

(a) Duty of the plaintiff: the parties to the suit 

must stand on their own legs and it is the responsibility of 

the party taking a specific plea to prove it by producing 

necessary evidence. In Ramesh Chand Ardawatiya vs. 

Anil Panjwani reported in AIR 2003 SC 2508, it was 

observed that even if the suit proceeds ex – parte under 

Order IX- Rule 6 of the Civil Procedure Code,1908, the 

necessity of proof by the plaintiff of his case cannot be 

dispensed with.  

 
(b) Duty of the court: Even if the defendant appears 

before the court and states that he does not want to 

defend himself, that will not enable the court to give an 

automatic decree in favour of the plaintiff. The court can 

after due application of mind, pass a decree or reject the 

claim of the plaintiff.  

 



 

Page 11 of 13 
 

CASE NO: T.S. 33/2022 
 

23. It is also a settled position of law that the initial 

burden of proof would be on the plaintiff in view of Section 

101 of the Indian Evidence Act, 1872. In terms of the said 

provision the burden of proving the facts rests on the party 

who substantially asserts the affirmative issues. In terms of 

Section 102 of the evidence act, the initial onus is always 

on the plaintiff and if he discharges that onus and makes 

out a case which entitles him to a relief, the onus shifts to 

the defendant to prove to circumstances, if any, which 

would disentitle the plaintiff to the same. 

 
24. Analysis of the evidences and materials available in 

the record shows that the plaintiff has successfully 

substantiated his claim as put forth in the plaint. The 

evidence forwarded by the PW-1 is coherent and inspires 

the confidence of the Court. Furthermore, the defendant 

failed to rebut the claim of the plaintiff and his absence in 

spite of getting the opportunity to substantiate his claim 

draws an adverse inference against him. I see no justifiable 

reason to disbelieve the case and claim of the plaintiff, 

which has been corroborated by documentary evidence 

too. 

 
25. After going through all the evidence on record, the 

court finds that the plaintiff has been able to establish that 

the plaintiff is a subsisting statutory tenant from month to 

month under the defendant No.1 in respect of the schedule 

“A” tenanted suit premises. It also appears that the 
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plaintiff is in possession of the tenanted suit premises on 

monthly rent. But, plaintiff has not exhibited any 

documents to substantiate his claim that he paid an 

advance amount of Rs. 6,00,000/- to the defendant No.1. 

Hence, the plaintiff is not entitled to get the hand over of 

the schedule B tenanted suit premises. 

 
O R D E R 

26. The suit is partly decreed ex-parte with cost. The 

plaintiff is entitled to following reliefs: 

 A. Plaintiff is a subsisting statutory tenant from 

month to month under the defendant No.1 in respect of 

the schedule “A” tenanted suit premises. It also appears 

that the plaintiff is in possession of the tenanted suit 

premises on monthly rent. 

 B. Plaintiff is entitled to a permanent injunction 

whereby the defendants are prohibited from evicting the 

plaintiff from the suit premises by use of force or in any 

manner until evicted in due course of law. 

 
27. Prepare decree accordingly. 

 
28. Judgment is pronounced in open court.  

Given under my hand and seal of this court on this 

21st day of July, 2022.     

    

(Smt. Priyanka Saikia,AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 
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APPENDIX 

 
Plaintiff’s Witnesses:  

PW-1: Md. Abdul Ali. 

 
Plaintiff’s Exhibits:  

Ext-1: Dolabari Gaon Panchayat issued the License vides 

No. D.G.P./64/2010-11/1156 dated 19-07-2013 in favour of 

the plaintiff.  

Ext-2: Permission granted by Dolabari Gaon Panchayat. 

Ext-3 to Ext-4: Tax receipt by Dolabari Gaon Panchayat. 

Ext-5 to Ext-8: Permission granted by Dolabari Gaon 

Panchayat. 

Ext-9: Copy of jamabandi of Lat No.  Village: No. 1 

Dolabari, Mouza- Bhairabpad, Circle- Tezpur. 

Ext-10: Bank statement accounts. 

Ext-11: Income tax return form. 

 
Defendant’s Witness: 

None 

 
Defendant’s Exhibits:  

NIL 

 

(Smt. Priyanka Saikia,AJS) 

Munsiff No. 2 

      Sonitpur, Tezpur 


